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IN THE UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


JAMES L. JASON, ) 

) 

Petitioner ) 

) 

v • ) No. 

&ON. ALBERT W. COFFRIN, j 

) 

Respondent. ) 

_ • _ ) 


PETITION FOR WRIT OF MANDAMUS 
i- .tioner, by his undersigned counsel, petitions 
this Court, pursuant to 28 U.S.C. § 1651, for issuance 
of a writ of mandamus to the respondent, Hon. Albert W. 
Coffrin, directing him to proceed on the merits of the 
Motion for Disclosure of Grand Jury Minutes and/or to 
Dismiss the Indictment in United States v. Jason , 

Cr. No. 6734 in the United States District Court for 
the District of Vermont. The grounds for the Petition 
appear more fully below, in the Statement of Facts, 
Issues Presented Below and Relief Sought. 





Facts 

On August 12, 1970, petitioner failed to report for 
induction into the United States Army. On October 6, 1971, 
he was indicted in the District of Vermont for that refusal, 
50 U.S.C. App. § 462. On October 8, 1971, a warrant was 
issued for his arrest. The case lay dormant until June 12, 
1974, when petitioner's counsel filed a motion to dismiss 
the indictment. This motion was supplemented on June 28, 
1974, with a memorandum of points and authorities, to which 
was attachcc. as an LxhiLit the petitioner's Selective Ser— 
v ^ ce file. The motion and memorandum are attached to his 
petition as Lxhibits A and B and are by this reference in¬ 
corporated herein. 

With the motion, counsel filed a statement from the 
pc titioner consenting to the hearing of his motions in his 
absence. 

The motion urged that petitioner's induction order 
was illegal, citing ample authority that such a question 
could and should be decided on motion under Federal Rule 
of Criminal Procedure 12. 

On July 1, 1974, the respondent, Hon. Albert W. 
Coffrin, denied petitioner's motion. The docket entry, 
attached hereto as Lxhibit C and by this reference in¬ 
corporated herein, reads: 
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"Motion denied. Defendant will be given 
leave to refile said motion as such time 
defendant is no longer a fugitive and 
personally appears before the Court." 

Petitioner submits that the docket entry accurately 

reflects the proceedings below. The transcript of the 

July 1, 1974, hearing has been ordered and will be made 

available to the Court as soon as it is ready. 

In this petition, it is argued that the respondent 

district judge has refused to exercise a jurisdiction he 

clearly possesses, and therefore is subject to mandamus. 

Questions Presented 

1. Whether a federal district judge has jurisdiction 
to hear and decide motions to dismiss an indictment under 

50 U.S.C. App. § 462, in the absence of the defendant, 
when such motions are of the sort permitted and required 
to be filed prior to trial under Federal Rule of Criminal 
Procedure 12, when the defendant has filed a signed state¬ 
ment consenting to the judge hearing the motions in his 
absence. 

2. If the answer to the above is "Yes," whether the 
issues raised by petitioner in the motions filed below may 
and/or must be heard and decided on motion, given petitioner' 
consent to such a course. 



No issue is raised concerning the merits of the 
motions filed, as they have not been heard on the merits 
by the District Court, and the rule in this Circuit is that 
such consideration must precede review by this Court in 
Selective Service cases. United States v. Gearey , 368 
F\2d 144 , (2d Cir. 19G6) . 


Argument 

Petitioner shows below that mandamus is appropriate 
here, and argues the merits of directing the respondent to 
hear the motions his counsel filed below. 

The argument makes clear that this is an important 
case, and the Court's decision will touch upon the rights 
of thousands of young men who are in exile because their 
government unlawfully ordered them to serve in the Armed 
Forces. The theme running through this petition is: have 
these young men the right to invoke the federal judicial 
power as provided in the Rules of Criminal Procedure, or 
may the Justice Department and the district courts impose 
such conditions upon their access to the courts as to make 
their right of redress a dead letter. 





I. Mandamus Is Appropriate Here. 


Onder the All Writs Act, 28 U.S.C. 5 1651, and 
Federal Rules of Appellate Procedure 21, this Court has 
the authority to issue a mandamus. The Act provides: 

"The Supreme Court and all courts es¬ 
tablished by Act of Congress may issue 
all writs necessary or appropriate in 
aid of their respective jurisdictions 
and agreeable to the usages and principles 
of law." 1 

The power of this Court to issue a writ "in aid of" its 
jurisdiction does not, it hardly bears saying, depend upon 
appellate jurisdiction already having attached. The Court 
has power to issue the writ in aid of the appellate juris¬ 
diction over the district court conferred by 28 U.S.C. £ 1291, 
even though that jurisdiction could not usually be exercised 
save after a final judgment. Roche v. Evaporated Milk Ass 'n. 
319 U.S. 21, 25 (1943). Solely by virtue of this prospective 
power, this Court has the "naked power" to issue the writ. 
LaBuy v. Howes Leather Corp . . 352 U.S. 249, 255 (1957). 

The issue is not, therefore, one of power but of 
prudence, and there are many and strong prudential reasons 
for granting a mandamus in this case. 

In 1 v - United States , 339 U.S. 90, 95 (1967), 
the Court in speaking of the "propriety" of mandamus where 
the proceeding below was a criminal prosecution, restated 
that doctrine of Roche which is squarely on point here: 
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"to confine an inferior court to a lawful exercise of its 
prescribed jurisdiction or to compel it to exercise its 
authority when it is its duty to do so.Citations omitted." 
Here, as we argue below, there exists a plain duty, a 
responsibility on the part of respondent to act, Coleman 
v. Burnett, 477 F.2d 1187 (D.C. Cir. 1973) and mandamus 
lies where a trial court wrongfully refuses to exercise its 
judicial power, Grace Lino?: v. llotley , 439 F.2d 1028 (2d 
Cir. 1971). 

Here this even a less compelling case, a question of 
the "abuse of discretion," this Court would clearly have 
mandamus power here. 01 ink v. Dempste r Eros., Ir.c. , 

365 F.2d 439 (2d Cir. 1966) and cases cited; Filtrol Corn , 
v. Ke lleher , 467 F.2d 242 (9th Cir. 1972), cert, denied . 

409 U.S. 1110; Jones v. Gasch , 404 F.2d 1231 (D.C. Cir. 
1967), cert, denied, 390 U.S. 1029. 


A. The Ord.-r lieiow Was Not Interlocutory? 

The refusal of the District Court to hear the motions 
is "final," Gialde v. Time, Inc ., 480 F.2d 1295 (3th Cir. 1973) 


T7 Cf. Cohen 

Hisen v. 


iicia 1 Lean Coro, 


: 3 U.S. 541 (1947); 


C arlisle S Jacauei m, 4 2 U.S.L.W. 4 3 04 (U.S.S.C 
shoulu determine this not an appropriate case 


If the Court 

for mandamus, it might direct petitioner to* rcf'ilo his^notion 
and take an appeal under the Cohen "collateral order doctrine 
Alternatively, the Court night construe the motions filed as 
a complaint for injunction and declaratory judgment, vacate 
the order below and direct *-*- ■ - 

form prescribed by the Rule 


ay 2 8 


hat a complaint be filed in the 
of Civil Procedure. 


1974) . 
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”m the sense that [it is] not interlocutory with relation 
to any pending matter and [is] final as far as any relief ' 
to petitioner is concerned Application of Johnson . 

404 F.2d 791, 794 (7th Cir. 1973). Entertaining this 
petition does not violate the policy against piecemeal 
appeals in criminal cases. Cf. Cobbledick v. United Stat es. 
309 U.s. 323 (1940); United States v. DiDella , 369 U.S. 121, 
125 (1962); United States v. Will , 389 U.S. 90 (1967). 

B ' §&* Respon cibmtio, 

In Jo hnso n, the Seventh Circuit spoke in its "super¬ 
visory" capacity, relying on the Supreme Court's opinion in 
Lahuv. This doctrine of "supervisory mandamus" is well es¬ 
tablished and has been invoked with increasing frequency 
by the federal appellate courts in recent years. See, 

Note, 86 Harvard L. Rev. 595 (1973), and the cases cited 

in that Note "allowUng] use of the writ traditional doc- 

trines would not permit " 

P C • Id. at 598. m analyzing 

LaDu y > the author reasons: 

Iu)se of C tSe P Mriti t]he ld] «crct ionary 
attempts to square thi fact^ of 
with the Court's precedents or with the 
definitions ol the term 'abuse of power' 
th°** e precedents had set down or would have 
supported (citations omitted) 
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"The Court's reliance was clearly 
upon a less familiar rationale. This was 
expressed primarily in one clarion state¬ 
ment in the opinion: 'l.’c believe that 
supervisory control of the District Courts 
by the Courts of Appeals is necessary to 
the proper judicial administration in the 
federal system. (Citations omitted) 

* * * * 


"This language, and this holding have 
been taken Ly both courts and commentators to 
establish a new category of 'supervisory' man¬ 
damus, authorised by propriety standards dis¬ 
tinct from those which traditionally governed 
the availability of the writs. 

* * * * 


"Of central importance is the implica¬ 
tion that mandamus could and wrould be used to 
prevent or to deter the recurrence in the future 
of an erroneous practice a court of appeals feared 
might arise and therefore wished to discourage." 
Id . at C05, 006, 607, 609. 


C. himt is '' fan icrviso r y Mandamus"? 

Here, as in Echlacer.hn nf v. Holder , 379 U.S. 104 
(1964), the Court faces "new and important problems" and 
"issues of first impression." Id. at 110-11. In In Re 
misberg , 446 F.2d 994 (1st Cir. 1971), Unit ed States v. 
U.S.D.C. , 444 F.2d 691 (6th Cir. 1971), affi r rr.od 4 07 U.S. 
497 (1972), and Uni t ed States, v. Hughes , 413 F.2d 124 4 
(5th Cir. ] 969) , vajca tcd a:; iw.f t sub , non. United Stat 
v * Gifford-h i ll A:v »r icsn, Inc ., 397 U.S. 93 (1970), the 
Courts of Appeals have relied on the Schl ncenh ;:uf view of 


the mandamus power to decide questions of first impre ssi 
As, far as petitioner is able to ascertain, the 
questions presented below are those of "first impression 
in the Circuit and, by virtue of the lack of case law, 
they are "novel".ones. 

The Hote cited above? suggests two guidelines for 
the continutd use of advisory mandamus. 


os.. 


II 
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‘‘First, care should be taken that 
the issues whose presence authorizes mandamus 
be in fact both 'novel' and 'important.'" 

(Id. at 618). 

We think there can be no quarrel that petitioner here present 
such questions. 

"Second, any form of advisory mandamus 
should be invoked on]y when the appellate 
cou^t in fact intends to lay down general 
guidelines settling many of the questions 
that surround the novel issue." (Id. at 618). 

As to this second condition, one of the questions 
presented here is the respondent's interpretation and ap¬ 
plication of the Federal Rules of Criminal Procedure. 

This Court has imposed on itself the duty to "prevent 
. . . disruptions of the orderly administration of criminal 
justice in this circuit whenever it can . . . ." United 
States v. Lasker, 481 F.2d 229, 236 (2d Cir. 1973). See 
also. Urn tod States v. Pooling , 406 F.2d 192 (2d Cir. 1969). 

In L jj g l - . or , this Court held that "supervisory authority by 
means of mandamus" is "particularly appropriate" in instances 
involving the application by district court judges of rules 
promulgated by the judges of the Courts of Appeals. "Having 
given the district courts a weapon by which to dismiss in¬ 
dictments, we have the power through mandamus to see that 
it is not wielded in a manner that subverts or ignores the 
interests that were intended to be 


served." 






How much more plain is the duty to see that the 
Rules of Criminal Procedure promulgated by the Supreme 
Court of the United States are respected. Cf. Schlaaenhauf' 
v. H older , sunra. In upholding those rules, the super¬ 
visory authority of appellate courts is manifest. Mallory 

■ ■>- 

v. United State s. 354 U.S. 449 (1957). 

Federal Rule of Criminal Procedure 2 provides a guide¬ 
line for exercise of the Court's authority: 


for • T !? e ^ e rules are intended to provide 

for the just determination of every criminal 
proceeding. They shall be construed to 
.secure simplicity in procedure, fairness 
in administration and the elimination of 
unjustificable expense and delay." 


Surely tins Court has the power through a writ of mandamus 
to advise the lower courts as to the proper application of 
the federal rules in any criminal prosecution. Hilbert v. 
Pooling, 476 F.2d 355 (2d Cir. 1973). 

In particular and pointed reference to this case. 


"The duty of a trial court- to act 
on an indictment is clear; mandamus will Ue 
m the event that the trial court refuses 
so to act. Refusal to proceed is to be 
equated with refusal to enforce the law." 
(Citations omitted) 


U nited _States v. Kysar , 459 F.2d 422 (10th Cir. 1972). 


In sum, prudence, policy, tradition and duty support 
exercise of the jurisdiction conferred by the All writs Act, 
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II. 



Respondent Ilad the Power and the Duty 
tc hear and D-cide Petitioner's Motion . 

Under the Federal Rules, the court below halT the 

power to decide this case. Its power is neither altered 

nor diminished by the defendant's voluntary absence from 

these proceedings. Counsel and the court know that defendants 

are often not present at hearings on pretrial motions. 

Federal Rule of Criminal Procedure 43 provides: 

"The defendant shall be present at the 
arraignment, at the time of the plea, at 
every stage of the trial including the 
impaneling of the jury and the return of 
the verdict, and at the imposition of sentence, 
except as otherwise provided by this rule." 

There is no mandatory provision, therefore, for a defendant's 
presence at pretrial motions, and his right to be present is 
waivable by a writing of the kind filed below. See also Fed¬ 
eral Rule of Criminal Procedure 43 (c)(3). 

There remains only the question whether respondent 
may hear these motions on behalf of one not in the juris¬ 
diction, who has not been arraigned. The answer, provided 
by the rules themselves and the common law practice they 
reflect, is that the court must hear these motions. 

The arraignment and pica provided for in Federal 
Rule of Criminal Procedure 10 is usually the first step 
in modern criminal cases. Even the benefits of Rule 10 may 
be waived. Carland v. Washington , 232 U.G. 642 (1914). The 
arraignment was formerly the occasion for certain pleas in 
bar and abatement, but these pleas are abolished by Federal 
Rules of Criminal Procedure 11 and 12. 
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Federal Rule of Criminal Procedure 12, as amended, 
provides that: 

"(b) Pretrial motions .—Any defense, ob¬ 
jection, or request which is capable of 
determination without the trial of the 
general issue nay be raised before trial 
by motion. Motions may be written or oral 
at the discretion of the judge. The follow¬ 
ing must be raised prior to trial: 

"(1) Defenses and objections based on 
defects in the institution of the prosecu¬ 
tion; or 

"(2) Defenses and objections based on 
defects in the indictment or information 
(other than that it fails to show juris¬ 
diction in the court or to charge an 
offense which objections shall be noticed 
by the court at any time during the pendency 
of the proceedings); or 

"(3) Motions to suppress evidence; . . 

This provision recognizes the common law practice whereby 

metiers were always heard and decided prior to the entry 

of a plea, and Rule 12 continues to permit this practice. 

Indeed, some courts still wonder whether a plea even of 

not guilty waives the right to make pretrial motions to 

dismiss such as contemplated in Rule 12. The question was 

not free from doubt in, for example, Gaither v. United States , 

413 F.2d 10G1 (D.C. Cir. 1969), so the court underscored 

in a footnote that the defendant had not waived his attack 

on the legality of the indictment by pleading to it. 
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This reading of the Rules is particularly suited 
to selective service cases, where the legal arguments 
for dismissal are necessarily jurisdictional under Estop 
v. Un ited States , 327 U.S. 114 (1946) and its progeny. 
Whatever may be the merit of requiring the defendant to 
have "checked in" with the court to make technical motions, 
no such justification exists when, as here, there is a well- 
supported contention that the indictment ought never to 
have been returned. indeed, violation of federal statutory 
and constitutional rights has always justified forthright 
and even exceptional exercises of federal judicial power. 
Soe, e. a ., Dombrowski v. Pfister , 380 U.S. 479 (1965); 

NAACP v. Thompson, 357 F.2d 831 (5th Cir. 1966). 

Thus the Rules themselves provide that the respondent 
had the power and duty to decide 

For such a course there is ample precedent. Not 
only was it the rule at common law that the plea to tho 
general issue was uniformly and only tho plea of guilty 
or not guilty. See, e. a . , Singer v. United States . 380 U.S. 
24 (1965), and works there cited. The common law also pro¬ 
vided that the plea to tho general issue took place only 
after all other pleas had been rejected. Those other pleas 
- in bar and abatement - are today brought together under 
the name "motion” and may be made - in some cases, must be 
made prior to plea under Rule 12. 
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To the extent that the government's acquiescence 
in hearing petitioner's claims is an issue here, peti¬ 
tioner invites the Court's attention to Exhibit D, pp. 2-3, 
attached to this petition and by this reference incorporated 
herein. The exhibits shows the existence of a Department 
of Justice policy of consenting to dismissal of some cases 
like petitioner's, and of refusing consent in other cases. 
Apparently, the choice is made by any of a number of prose¬ 
cutorial officials, each acting in his or her unbridled 
oiscrction. That so formidable a power as that to keep 
a citizen in exile should be administered unevenly and ar¬ 
bitrarily raises a serious constitutional issue under the 
due process clause. Yick Kg v . Hopkins, Sheriff , lie u.S. 

356, 373-74 (1886); Dixon v. Di strict of Columbia 394 F.2d 
966 (D.C. Cir. 1968). 

Consent to dismissal has been given. Se Exhibit E, 
attached hereto and by this reference incorporated herein. 
Exhibit L is the record of dismissal of a prosecution under 
50 U.S.C. App. § 462 in Kentucky, apparently under the 
"Petersen policy" outlined in Exhibit D. 


- 14 - 


r 







f 


/ 



III. Petitioner's Contentions Were 

Pr operly Raised by Pretrial Motion . 

If this Court should reach and decide issues raised 
in Parts I and II of this Petition, it may wish to pro¬ 
vide guidance to the respondent respecting the kinds of 
issues properly raised by pretrial motion in cases such 
as this. For this reason, we discuss the unique problems 
raised under Federal Rule of Criminal Procedure 12 by 
selective service cases. 

Federal Rule of Criminal Procedure 12(b) provides: 

"Any defense, objection or request which 
is capable of determination without the 
trial of the general issue may be raised 
before trial by motion." 

In federal criminal practice, the general issue is 
that raised by the plea of not guilty, and triable by the 
jury. It is settled that in selective service cases the 
jury does not consider the legality of the defendant's in¬ 
duction order, nor review the administrative process leading 
up to that order. Courts are virtually unanimous in holding 
that a pretrial motion is the preferred means of challenging 
illegality in the defendant's induction processing, because 
it saves the time of judges, jurors and lawyers. 

In Cox v. United States , 332 U.S. 422, 452 (1947), the 
Court held (in an opinion subscribed to on this point by a 
majority of the Court and announcing the Court's judgment): 
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Whether or not there was 'no basis in fact' 
for a classification is not a question to be 
determined by the jury on independent con¬ 
sideration of the evidence. The concept of 
a jury passing independently on an issue pre¬ 
viously determined by an administrative body 
or reviewing the action of an administrative 
boc.y is contrary to settled federal adminis¬ 
trative practice; the constitutional .right to 
trial does not include the riciht to have 
a jury pass on the validity of an administrative 
order." 

The holding of Cox followed from Estep v. United 
States, supra , in v/hich the Court limited review of 
selective service decisions to whether or not the local 
board had exceeded its jurisdiction in classifying the 
registrant. 

Despite efforts by the selective service defense 
bar to permit the jury a greater role, the government has 
always been successful in arguing for the continued vitality 
of Cox and its strict application. For example, in United 
statGS v. Boardman , 419 F.2d 110, 114 (1st Cir. 1969), 
cert, denie d, 90 S. tt. 1124 (1970), the Court described the 
jury's role in narrow terms and stated that it was to con¬ 
sider only two issues: 

"To sustain conviction under this statute, 
the government must show awareness of 
legal obligation and a deliberate purpose 
not to comply. . . . (The question is] 
whether he knowingly and deliberately failed 
to report. ..." 
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Other courts, speaking of Rule 12 motions in selective 
service cases, have held that the continued vitality of 
Cox dictates that all legal defenses to a selective service 
prosecution should be raised by motion. United States v. 

Seeley , 301 F. Supp. 811 (D. R.I. 19G9); United States 
v. 0 1 Rou rke , 341 F. Supp. 622 (S.D.N.Y. 1972); United 
States v. Yelazcuoz , 359 F. Supp. 448 (S.D.N.Y. 1973); 

United States v. Ponto , 454 F.2d 647 (7th Cir. 1971). 

The court in Seeley , reasoning that "the improper 
processing of the defendant would not be admissible before 
the jury to diminish the requisite intent," 301 F. Supp. at 
812, held: 

"I do think that the breadth of Rule 12(b)(1) 
permits a motion to dismiss a 50 U. S. App. 

Sec. 462(a) indictment to be made, as a pro¬ 
cedural natter, to the court when the defendant 
is attacking the classification process. Such 
a ruling is in my view a time-saving and fair 
procedure which admirably comports with the 
function of the courts in reviewing Selective 
Service System decision-making." at 813 

The court then reached the merits and dismissed the prosecution. 

Other courts have reasoned in similar fashion. The 

cases are collected and analyzed in O'Rourke , 341 F. Supp. at 

627-28. As the district judge said in Velazquez , 359 F. Supp. 

at 453: 
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"The Court also notes that there is growing 
and persuasive precedent for pre-trial dis¬ 
missal in Selecti\e Service cases, where the 
critical issue is one that could not be given 
to a jury in any event, and the Court is able 
to resolve it prior to trial." [Citing cases.] 

See also, Federal Rule of Criminfil Procedure 12(b) (4), em¬ 
powering the court to find the facts in all cases where the 
Constitution does not require a jury. 

Of course, pretrial reso’tuion of all issues that can 
be so resolved is a strong policy in federal criminal pro¬ 
cedure with impressive credentials in law and logic. See, 
e.c;. , Jones v. United States , 362 U.S. 257 (1960); Battle 
v. United States , 345 F.2d 441 (D.C. Cir. 1965). In the 
1972 amendments to Federal Rule of Criminal Procedure 41, 
the Supreme Court added subdivision (f), providing for a 
motion to suppress in the district of trial under Federal 
Rule of Criminal Procedure 12. This action (see Advisory 
Committee Notes, in the U.S.C.A. edition of the Rules) makes 
the rule of pretrial decision reflected in Jones and Battle 
applicable also when a motion is filed under Federal Rule 
of Criminal Procedure 12. 

Even prior to 1972, however, and in fields other 
than selective service. Rule 12 has customarily been given 
a broad interpretation. See, e.£., United States v. Rickenbacker , 
27 F.R.D. 485 (S.D.N.Y. 1961) (subpoena may issue under Rule 
17 for taking of testimony on Rule 12 motion); United States 
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v. Laut , 17 F.R.D. 31 (S.D.N.Y. 1955) (where false 
statements charged are not even probably material, 
indictment may be dismissed under Rule 12); Washington 
v. United State s, 401 F.2d 915 (D.C. Cir. 1968) (claim 
of statutory discrimination may be raised by Rule 12 
motion and decided after evidentiary hearing thereon); 
United States v. Briddlc , 212 F. Supp. 584 (S.D. Calif. 
1962) (trial court may receive evidence on Rule 12 
motion). 

The motions filed below may therefore be heard 
and decided, even if decision requires reception of 
evidence (such as the selective service file) or even 
the testimony of substantive witnesses. The test is 
whether or not the matter submitted lies within that 
narrow scope of issues reserved to the jury and there¬ 
fore necessarily part of the "general issue." The 
object of proceeding by motion is to conserve the time 
of the court and parties, and to do justice in one of 
a large class of cases where justice has for too long 
been delayed. 


- 19 - 


r 




Conclusion 


WHEREFORE, petitioner prays that the writ of 
mandamus issue. 

Michael E. Tigar 
Williams, Connolly & 

1000 Hill Building 
Washington, D. C. 20006 
(202) 638-6565 

Richard A. Axelrod J 

101 Eastern Avenue 
St. Johnsbury, Vermont 05819 
(802) 748-8161 

2 / 

Attorneys for Petitioner 



2/ Counsel acknowledge with thanks 
drafting assistance of Madeleine R. 


the research and 
Levy, law clerk. 
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CERTIFICATE OF SERVICE 


I hereby certify that two copies of the foregoing 

Petition for a Writ of Mandamus wore served upon each of 

the following by Air Mail Special Delivery this day 

of July, 1974: 

Honorable Albert W. Coffrin 
United States District Court 
for the 

District of Vermont 
Burlington, Vermont 05401 

United States Attorney 
Federal Building 
Rutland, Vermont 05701 
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UdlTUD STATES DISTRICT COURT 

district of vl; a:o:n 


i iniiTKD syat -s or aixrica 

V3. 


! JAMAS A. J.\SO:i 


CRIMINAL KO. 


r.OTio.: ron disclosure of ottvjd jury 
■ a:;d /or -s Dis;:ir.;: ty-: io ict:’ . ;;t 


I 


The do fondant, by his undersigned counsel and pursuant to 
F.R.Crin.r. C and 12, moves thi3 Court for cn order rccuiring the 


attorney for the United States to furnish a copy of the minutes of 


i 1 


the grand jury which returned the indictment herein. 


Defendant further moves, pursuant to F.R.Crin.P. 12, to 


;;di3ini3s the indictment against him if: 


a. the government should decline to produce the 
nlnutcs, or 

b. thu minutes hiving boor, produced, it should 
appear that the grand jury indictment wa 3 not 
lawfully returned. 


The defendant expressly waives his right to bo present at the 
proceedings requested herein; attached hereto is u writing oneeuted 


by defendant wherein such is stated. 


Respectfully submitted, 


Dated June 11, 157-1 


of counsel: 

'Michael D. 7ig.tr 

L» . i • » • KJ • *. 


ilperacci.es, France 


Otd'V'j 


Richard A. Axelrod 
at'. 1 -iid.’CY rod 
101 Eastern Avenue 
F.O. ho.: 

St. John.ihury, VT Ojfi)'» 
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UNITED STATES DISTRICT COEM 
DISTRICT GF VERMONT 


STATES GF /wE/ICA 

VS. 

JAMES I. CASON 


CRIMINAL NO. 0724 
MEMORANDUM IN SC RPC AT Cl 
DLr tNO.wt? 1 S .■•.GT*CN -■ G 
DISCLOSURE GE GRAND <UA2 
MINUTES AND/CR TO DISMI2 
TEE INDICTMENT 


GRAND Cl AY MINUTES 


Since Dennis r. United Sf.it s , 304 U.S. 855 (1560), a defen¬ 
dant ’(access to grand jury minutes has been greatly enhanced. 


v. Vc.:.-.e hlc.cn , 379 F.2d 365 (2d Cir. 1967 } ; 


Allen v. Uni ted St..-. : , 350 F.2d 476 (D.C. Cir. 156c). 

ihc defendant needs the minutes in this case to determine 

vhetner the indictment vas lawfully returned. In this connection, 

and reserving the right to present further argument and evict - cc- 

the Court's attention is respectfully directed to the recent coir.- 

ion ir * Lr -1 tf d States v, Dr.r-.eal-. , et al , 370 F.^Supp. 1225 (V.'.D.N.V 

1574). This opinion, which counsel submits, reflects a f_r too 

TV 

freguent grand sury practice in selective service cases, dcr.cn- 
£ trates tnat "grounas may exist for a motion to dismiss the in¬ 
dictment for matters occurring before the grand jury," F.R.Crir.F. 
6(e). 

ABSENCE CE CrFEELANT 

Li the pG’..'0 r wG CuC.wi 

' • a u.s povc* is neither altered r«oir ciri* - * ,, 

voluntary absence from these proceedings. Counsel 



Under 

the Fecc 

this 

case. 

Its pov: 

cl c *. c r 

. a a n t * s 

volur.ta 


court 

hss 

torch 

nor 

t.*e SO 

pro, 
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he shall bo permitted to plead if he had not previously 
pleaded. 

This provision recognizes the co.-v.~on law practice whereby 
! motions were always heard and decided prior to the entry of ^ 

I plea. Indeed, scn-c courts still wor.acr whether a olea cvl- o*~ 
not guilty waives the right to make pre-trial motions to dismiss 
^*uch contemplated in Kulc 12. The cuestion v.-a s not ^^e-f- ■- - - 
doubt in, for example, Cn: the-r v, rr.-f.-~. Statue , <12 ?.2d IC-ll 
(D.C. Cir. 10C0), so the court underscored in a footnote that t! 
defendant had not waived his attack or. the legality of the in¬ 
dictment by pleading to it. 

This reading of the Kales is particularly suited to select: 
Ecrvicc cases, where the legal arguments for dismissal are -ec 
^u-ily jurisdictional under . Estoo y. j - c*d s t n t ~ s , "227 E.S. 
(19<G) and its progeny. V.’hatever may Le the merit of rce a_ri r.e- 
thc defendant to have “checked in" with the court to make techn: 
j cal motions, no such justification exists when, as here, there • 
u -*-"“SUpportea contention that the indictment c ~ ov . ^ 

have been returned. Indeed, violation of federal statutory a:- 
constitutional rights has always justified forthrirht ar.d 

exceptional exercises of federal judicial power. See, e.r. , 

^ - 

Dr-rorowski v. Kfinter. 320 U.S. <70 (1005); y. g 

357 ?.2d 831 (5th Cir. 1500) . 


«ICha;d A 

at.’c sir •: 



...les thc.v.s 

lives provide 

that the cotr 

w t«uw k..u 

to decide 

these motions 

horc and new. 

r»u . «. ,* 

- . . vd C » 

or. of simp 

jUukICC • »■ 

iar.y thousands 

of your.g 
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Americans, fearing the climate of opinion in their country, left 
the United States rather than cubrr.it to the danger and expense of 
a criminal trial. In the meantime, the intensive research of 
judges and lawyers has brought some order and reason to the se¬ 
lective service law. The decisions reported in the Seller :.v ■ 
Service: haw Ke-.ortr-r show that the perception of unfairness which 
led these young men to continue in other lands their efforts for 
peace has come to be shared by others, judges among them, h'ow 
these young men want to end the uncertainty which plagues every 
exile—can I go home to see zr.y hom.e and family? Most of these 
young men are in the s-me position as the defendant herein: thei 
induction orders are illegal, and can be shown to be so in a 
hearing on a pretrial motion. Is it just or reasonable for them 
to be required to interrupt their lives and work in order to be 
spectators at a pretrial motion hearing? Surely not, when such 
a hearing is as are they all, in the end—a lawyers’ contest. 

This is not, counsel wishes to stress, an amnesty c^se. The 
defendant docs not ask to be forgiven for anything, to have il¬ 
legal conduct excused or sins remitted. Ke seeks the exercise of 
a judicial jurisdiction to notice ar.d declare a plain illc.-.-litv; 
he wishes a declaration that his government violated the law in 
processing him for induction. 

For such a course there is ample precedent. Not only w..u it 
tne rule at common law that the plea to the general issue w„s uni¬ 
formly and only the plea of guilty or not guilty. See 

v - r: 3C0 U.S. 24 (1065), and works there citec 







cl X 


ICHA*0 A. 
at;c»mt at i a.. 


?nc common law also provided that the plea to the gcr.cz 
took place only after all other pleas had bec-n rejected. These 
other p^eas in bar and abatement—arc today brought together 
the name "motion" and may be made--in some cases, must be -de¬ 
prior to plea under Pule 12. 

PRETRIAL MOTIONS UNLER 
FEDERAL RULE OF CRIMINAL PRGCELURE 
12 ARE TiiE PROPER MEAL'S TO PRELENT TEE 
ISSUES RAISES r.y MOTION'S ILEA: L TA IL CO' .' I 

Federal Rule of Criminal Procedure 12 (b)(1) provide-: 

Any defense or objection which is capable of determi- 

nation without the trial of the general issue ray v e 

raised he fore trial Ly r.oticn. 

In federal criminal practice, the general issue is that r<_ 
b V the pica ci not guilty, and triable by the jury. It 
that in cclective service cases the jury does not consii 
legality of the defendant's induction order, nor review 
ministrative process leading up to that order. Courts : 
tualiy unanimous in holding that a prctri-1 motion is t: 

.•.erred means oi cnallengLng illegality * t^"e cl "e 1 - " . i 
1 ^ on proccsiiinn ^ because it saves t ^ i* - • - r, ^ ^ 

W J k "* 1 "t* w* j uv.tjda # ^ e 

lawyers. 

v * l’:. - ‘ ■ u f,r.r. . 332 U.S. 422, <S2 (1047), 
hole* (in an cpir.ioa cuwscnbcd to on this * v-«» - — - 

the court and announcing the court's jud^^ort) • 

V.'hether or not there was "no basis in fact" for a 
classification is not a question to be determined 




t..s 
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Ifik’nU A. A«UnC 
*77*1 Sff 4T U« 


by the jury on independent consideration of the 
evidence. The concept of a jury passing independently 
on an issue previously determined by an administrative 
boc.y or reviewing the action of an administrative assy 
is contrary to settled federal administrative practice; 
the constitutional right to jury trial does not include 
the right to have a jury pass on the validity of an 
administrative order. 

The holding of Cc.:-: followed from Rsten v. United S- - 227 

U.S. 114 (1946), in which the Court limited review of selective 
service decisions to whether or not the local board had exceeded 
its jurisdiction in classifying the registrant. 

Despite efforts by the selective service defense b_r to Per¬ 
mit the jury a greater role, the government has always beer, sue- 
ccscful in cizr^umcf for 1 continued vitaiiwy c” c -y < ** ■' < - - 
cT^ct uppiiCution. For cxu<r.plc* in United r * * y ^ — ( 

i-.2d 110, 114 (1st Cir. 1969) , cert, denied . 00 £. Ct. 1124 (1070;', 

the court described the jury's role in narrow terms and stated 
\. 

that it w<^s to consider only two issues: 

To sustain conviction under this statute, the 
government must show awareness of legal oblicaticn 
and a deliberate purpose not to comply. ... [ 7 ,- e 
question is] whether he knowingly and deliberately 
failed to report. ... 

Other courts, speaking of Rule- 12 motions in selective ser¬ 
vice cases, have held that the continued vitality of Ccx dictates 
tr.at all legal defenses to a selective service prosecution snould 

_y 

-G- 


t 








* 


bo raised by notion. United State,;; v. Sc-r-; «■••/ , *'301 
(3.K.X . 1000); Un it. 1 Q-tos v. O'far'a , 341 F.Supp. £22 (S.S.:.*.V 
1072); fit.-.t • v. Vo? a::.~ . , 309 F.Supp. 448 (S.S.b’.Y. 1073; 

United v. 454 F^d 647 (7th Cir. 1571). 

The court in gyc-loy , reasoning that "the improper processing 
o* the defendant would not be admissible before the- jury to di¬ 
minish the requisite intent,"301 F.Supp. at £12, held: 

I do think that the breadth of Rule 12(b) (1) permits 
a notion to dismiss a 50 U.S.App. Sec. 402(a) indictrort 
to be made, as a procedural matter, to the court when the 
defendant is attacking the classification process. Such 
a ruling is in my view a time-saving ar.d fair procedure 
vhich admirably comports with the function of the courts 
in reviewing Selective Service System decision-making. , 

301 F.Supp. at £13. 


ihe court then reached the merits and dismissed th 


e prosecu¬ 


tion. 


A. A 11 i .C J 

A71«»S|r AT !AA | 


Other courts have reasoned in similar fashion. The < 
* collected and analyzed in C* r<:/ w rka, 3 41 F.Supp, a 4 £'" 
j As the ^-atnet ^udge said in V« j 2 r.zcuoz , 259 F.Suop at 45* 

The Court als"» notes thaf *-v> .v/% .* - . 

. 9 -c a lr.g ar.c per¬ 

suasive precedent for pre-trial dismissal in selects 
service cases, where the critical issue ; s o~ • .. 

could not be given to a jury in any event, and the Cc 

(i 

IS .W.c to resolve it prior to trial. (Citing cases. 
Sec also F.R.Cnm.P. 12(b) i4), empowering the court t 


£27-1; 
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-.c: facts in all cases where the Constitution doe 


Of course, pretrial resolution of all issues 
resolved is a strong policy in federal crir.ir.al p 
impressive credentials in law and logic. See, o. 
United ft.-.v.-r, , 302 U.S. 257 (1500); Battle v. LY.i 
r. 2d ^j/Il (u.C. Cir. 1965). In the 1572 ar.cr.dr.er.t 
Rule of Crir.inal Procedure <tl, the Supreme Court 
(f), providing for a notion to suppress in the di 
under F.R.Crin.P. 12. This action (see Advisory Co 
in the li.S.C.A. edition of the Rules) makes the r 
decision reflected in Jor.c-s and Battle applicable 
notion is filed under F.R.Crin.P. 12. 

Even prior to 1972, however, and in fields o: 


tive service. Rule 12 has custonarily beer, given ; 


(S.B.h'.Y. 15C1) (subpoena nay issue under Rule 17 
testimony on Rule 12 notion); V 
(S.D.h’.Y. 1555) (where false st 


*.bly material, indictment nay be dismissed under Rule 12); ^ - 

in jtm y. United States , <01 F.2d 915 (D.C. Cir. 15CS) (cl-in of 
statutory discrimination nay be raised by Rule 12 notion ;- ; 
Cided after evidentiary hearing thereon); Kr.itrd f.f.te.-. v. ; ' 

212 F.Supp. 50< (S.D.Calif. 1902) (trial court nay receive evi¬ 
dence on Rule 12 notion). 


?.-.c notions filed in this case nay therefore be heard _nd 
decided, even if decision requires reception of evidence (such 

















witnesses. The test is whether or not the matter s ■ 
witnm tr.ut narrow scope of issues reserved to the 
fore necessarily port of the "general issue." The 
ceedir.g by motion is to conserve the time of the co 
and as we argue below—to co justice in one of a 1 
cases whore justice has for too long been delayed. 

An examination of the selective service record 
fur..*.shed to counsel for defendant a^d a**tuc ec r_ 


a# pages ~ ~ 'i C, would appear to indicate sufficient < 
administrative processing of defendant's file to rei 




the testimony of 


co:<r.c.iz::?zo'j:: c: 'fctcs cr.: r:: 

In .-.ay o* 19&5^ one year after his initial 
registration and over five years before his failure 
induction, defendant executed and submitted a :-'orm ) 

Form for Conscientious c.~. t■ • ,_. i 

'*“** «as strict ac.nerer.ee to the 
i ist sect. A close examination 

and, at a minimum, to set forth a prim a claim for c'. - - 

cation as a conscientious ob^octo" 

Eight days after submission of this Form 110, cefcr.d_r.-_ was 
j fied II-S (student deferment), exhibit A, oage 1. After 

u C V C» a uCc«a cl Cr«uX P * /n ^ y •• *. 

tau..^acutic.^ o_ I~-S, on August 13, 1DC3 r.c 
*. W.KOO w_s Classified II-A (occupational deferment) '• e J n • ,e._ 

tg.MI AT U« ' ' cr, ,._i - 

__o... Defo.-.c-nt was continued in t^-'s cl 


P c * li>’/0 when ho was classified I-A. 


TmOIo 13 no C-v i u >'" 


t 









file that his cx 




I selective service file that his extent applice - 

for conscientious objection * i ‘ Cu **°" 

was ever considered hy his local selective service board. 

Assuming arguendo that the claim for clansificatic- a- 

conscientious objector was considered, the file does r.ot r^-e 

t " ^* I 

that any reasons were ever furnished as to why the claim w.v; 

jected. It is of course the universal rule that when a prlr 

facie claim for 1-0 classification is set forth, the rejection 

Of such a claim must be supported by legally sufficient and sorted 

rCaCOnS * V. ^nited St-.t-s . <05 U.S. 1CGS (1572); -jr.-'t.: 

St ates v. Ftrw.-.rt , <4i K.2d 1203 (2d Cir. April 25, 1573 ). 


i>'.pp.op:;r nn:-:c.vAh or car/?.-.?ic:.v.-5 p-::-, 

In August of 1968 defendant was classified Il-A on the -sis 

of his teaching position at the .Midlleb'-v L'-ic- v .• 

— j 5 c n o o _ . I 

January of 1570, the local board sent a letter to his employer 
stating that absent a showing of “extenuating circumstances" 
defer,Can a s occupational deferment would not be extended beycr.d 
the current semester. Attachment A, page 23. -he reason given 
was "to insure that deferments do r.ot result in I 


a young r.un from his in he 


military obligation to hi; 


Selective service regulations in c: 


feet in 1570 do net a- 


to have included as a criteria fo- * • , 

t..e granting o: occupational 

cc . cr.T.cnts v.’r,cthor t-r. , 

■ t “ c recipient would be exempted from mi'-'ta-v 

a „ of di , £ ^ =t . s 

—/ J>: 5iu2i.22 providec's" 

"(a) In Class n_» k shall bo v- 
whose er.',lo/mc-t - - • • P--cec -r.y registrant 

ploymant*, cl- wkeso activity! ° cc;: ^~ a * or «- 

tif;c, or Gth. r endeavors L *, *’ Ilia' aj4 - C4 -« 

• • - . -** * Uu "'^ to OO r.CCOaba'*’' * o * 

•- •«**..c«j o.. tr.c r... * * n- , i v ~ - *■ ^ ■ 

r i•> •, $ Stiiciy. or i* • ** 

• <u -^-- opcciiic:; t; o crit.. - . . « J ' .- 

in arrivi.-.i- at a d to u -° 

J aa a t.av.sion U.na.-r 51022.22 (a). 
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| rovoils that his occupational deferment Was to have la = t. 

|j 22, j.070, Tjt.c icQ^lity of its prcr.*.dtu r e tc^o 99 ' ' c *’ 
j questionable, especially since the school year had not c- 

I that point. 32 C.F.R. S1C23.2, in effect on Kay S, 157 - 
classification decisions be based on existing status, not 
the future r.ay have held. 

It should also be noted that a local draft bc-rd stay 

bitrarily reopen a registrant's classifies--c- 

*’ ** • **iO Co.r t 

Appeals for the Second Circuit has r.adc- this point clear: 

“...no draft classification can be reopened on the i 

board's own totio- 1 -.i „ *.. 

°“ U4 * lc - S tne action is based upon fa 

. not considered which <* _ , - 

w.'itn, 1 *. true, would justify a char.- 

the registrant's classificat--™ •• 

*■ ^ A '^ , »• l.. 1 ti cci Et;.-' -- 

2 o Ir.an v• Ci* ^ < n —» — , , . 

*--- ———■—’ —• *•->' * .2d G21 (2d Cir. 1573) (' 

supplied). - IT' ft 

TnAS general rule has been held specifically applicabi 
occupational defcr.t.ent cases. United rtat.-r. on- r - - .... 

|j ±-^> 4 -“ : '-io 1104 (3rd Cir. lf*7C). 

I Finally, 4 , .4, the CSC with tho handling ci 

| ° Ui ° f ° r «• reasons worn [v „ s < v 

| the ultin-.atc rejection of dofendan-**- 

c -- r ‘- ° clair. lor occupation- 

kcruont. A district court in the V.’este_ d'^ t--'- 

F hold “cch an obligation exi-ts 

| ^ CAl - t ”* so Coisg noted: 

*no requirement is even ir.ore e-f -_. 1 . , 

‘ ir -c less ob- 

jectionablc then cnti-'ir*— . . 

cn-iwicrr.cr.t to a contested- clau... . 

c-ticn r.ay be Measured strict’v *_ . 

*■1 ~objective 1 —cts.” 
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Bennett involved a teacher who lost his occupational cefo-- 
r.er.t alter one year. See also United S tates ex rcl e v - 
<53 F.2d 625 (3rd Cir. 1971) holding the requirement of statement 
of reasons rule applies to III-A (hardship cases) ;as well. 

deuial g? A??r*.r. 

On May 5, 197C, the defendant was classified i-a. it wa- 
this classification which led to the induction order which forms 
the basis of the outstanding indictment. Selective Service 
Regulations in effect at that time allowed an employer to appeal 

in a H-A case. 32 C.F.H. S1C26.2 (c). One additional provision ! 
^' e Regulations deserves quoting: 


•'S1626.11 how Appeal to Appeal Board is Taken. - (a) . .. 
Tne language of any such notice shall be liberallv con¬ 
strued in favor of the person filing the notice so as to 
permit the appeal." 

the dofcridiir.t 1 s cir *1 ] r.'»>• ^ 

i »•* xcuir«ou ric 1. c * 'o' 


occupational deferment, three lett 


%-ters were* forthcorr.ir.o. < r.-. 


URD A. . 

*r u« 


received by the local board one day (May 1970) before the do- 
fenount lost his 11-A deferment but considered the r.ox- 
ho was reclassified, was a letter from the Superintendent of ' 

uTtG rCud J i »> -> v-«- , 

w xzl P ar ^ : Please consider this an to 

continue his deferment on the basis of his good record as a 
teacher..." Attachment A n . •». 

• socor.d j f j."ori the r,**' *• -»• ^ 

* c prr..cip^i of ..IS school, arrived at th 

tkVr - ty 1; ~ y «< 1S7 «> ^tor rc-dM.ijicitlo .1 


S 








/ 






received. "Registrants are r.ot to be- treated as though 
engaged rr. fora.ai litigation assisted by counsel," ’Jr.it 
i’u_ 1 Jr ' cr > at 1255; Sir.T.or.r. v. Cnited 5*..*.r-- , j.• - c 

<04 n.5 (1555) . 


£ r^- VA iw 


‘ ‘ 


June 28, 1S74 


Respectfully sub:.-. 

S^SLJ Q c 

Ki chard A. /u;eVre_ 
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Cmmmal Oivuion 

^eparinurnt of Hlusitce 

^Qaaijingtou 20530 


TO ALL UNITED STATES ATTORNEYS 


April 27, 1973 


SELECTIVE SERVICE CASES 

P rosecutive P olicy With Respect to Persons Who Fail to Regi ster 
Timely Under the Provisions of the Military Selective Service Act 


The authority to induct men for training and service in 
the Armed Forces under the Previsions of the Military Selective 
Service Act expires on July 1, 1973, except that men who have 
been deferred under the provisions of Section 6 (50 U.S.C. 

App. 456) may continue to be inducted after the b sis for* 
their deferment ceases to exist. However, in' Jan _ary the 
Department of Defense cancelled all draft calls and initiated 
plans for an all volunteer armed forces so that, in effect, 
the induction processing has terminated for all intents and 
purposes. 


Although the induction authority will not exist after 
July 1, 1973, the registration requirements of the Act will 
continue in effect indefinitely, and the r. ,‘lective Service 
System will continue to report for consid ration of prosecu¬ 
tion of men who have failed to register end those who register- 
e more than 30 days following the eighteenth anniversary of 
their date of birth. The following prosecutive guidelines are 
furnished for use in determining whether criminal prosecution 
f non-registrants and/or late registrants is warranted. 

individual subject to the registration provisions of 
e Act who has not registered, and more than thirty (30) days 

5 lnCG J th f final date fixed for his registration/ 
hould be indicted absent compelling reasons to justify his 
failure to register. y 

Individuals who are reported as having registered late, 

than thirty (30) days after the final date fixed 
for their registration should be processed as follows: 








(a) Whnrn the indiv.;dua 1 ' s age group was assigned a 
Random Sequence Number ir. either the 1969, 1970, or 1971 
lottery drawing prior to the date of his registration, and 
that number was higher than the ultimate "cut-off" number 
for draft calls, so that he was not processed for induction, 
criminal prosecution should be initiated. 

(b) Where the Random Sequence Number assigned his age 
group was lower than the ultimate "cut-off" number and he 
registered before that number was reached so that he was 

available for possible induction processing, prosecution may 
be declined. 1 


(c) Prosecution may also be declined as to an individual 
subject to either the 1969, 1970, or 1971 lottery drawing who 
registered late but prior to the assignment of a Random Se¬ 
quence Number to his age group. 

Actual levies on the Selective Service System for man¬ 
power by the Department of Defense ended in December 1972. 

The 1972 lottery was, and subsequent years' lotteries will 
be, in effect, standby lotteries since none of the men will 
be subject to induction calls. Criminal prosecution in the 
uture snould, therefore, be considered against any individual 
m any age group who registers more than thirty (30) days 
after the final date set for his registration. 

An alien past the age of 25 is not subject to induction 
but is subject to registration until the twenty-sixth anniver¬ 
sary of his date of birth. Where such an alien is reported 
for prosecution for having failed to register and he is past 
the age of 26, an effort should be made to induce him volun¬ 
tarily to submit to registration. if he refuses, criminal pro¬ 
secution should be initiated prior to the expiration of the 
statute of limitations at his thirty-first birthday. 

PROSECUTION OF RETURNING FUGITIVES 

With respect to the dismissal of indictments against 
fugitive defendants on grounds that valid defenses exist to 
the charges, jt continues to be our policy that as long as 

e efendants continue in a fugitive status the United States ’ 
Attorney will »e justified in declining to review the files to 










determine whether, as a result of changes in case law sub- 
sequqnt to the return of indictments against such defendants, 
valid defenses to the charges may exist. However, where the 
United States Attorney gains actual knowledge of the existence 
of a valid legal or factual defense he is not precluded from 
dismissing the indictment, even though the defendant is cur- j 

rently a fugitive and doe3 not appear personally before the 
Court. _ J 

In recent months, we have had an increasing number of 
inquiries from United States Attorneys and the public regard¬ 
ing the Department's policy concerning Military Selective 
Service Act violators who are in fugitive status. it has been 
and continues to be the Department's policy to allow a defend¬ 
ant, in the absence of aggravating circumstances, to remove 
this delinquency under the Military Selective Service Act by 
submitting to the induction process and to authorize a dis¬ 
missal of his indictment upon successful completion of induc¬ 
tion. However, this policy terminates after July 1 with the 
expiration of the general induction authority provided for in 
§ 17(c) of the Military Selective Service Act. Therefore, 
until July 2 upon receiving an inquiry from a fugitive defend¬ 
ant, his parents, or his attorney, your staff should advise 
that although no guarantees can be given by the Government 
that the fugitive will be permitted to submit to induction 
the fugitive should be advised that if he desires to return 
he must first submit himself to the jurisdiction of the court, 
an action which will normally result in his being arrested. 

Bail would, of course, be up to the court. 

Should the defendant at this point offer to submit to 
induction and is accepted for duty, the indictment will be 
dismissed. if, however, the defendant submits to induction 
and fails to qualify for mental, physical, or moral reasons, 
then the United States Attorney will have to evaluate the 
dismissal in light of the circumstances at the time. if pro¬ 
longed absence has contributed to the defendant's failure to 
qualify, consideration should be given to prosecution. 
Consideration should also be given to prosecuting in those 
cases involving aggravating circumstances of the type described 
in the Internal Security Division letter of May 10, 1972 to all 
United States Attorneys. 








J 
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After July 1, unless the Department, of DefeT.se pro¬ 
vides for a form of enlistment in lieu of induction, 
prosecution should be pursued against ill indicted vio¬ 
lators of the Military Selective Service Act when their 
cases have prosecutive merit. 



r J- c -"' 

HENRY E / PETERSEN 
Assistant Attorney General 
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I’j. tft: united states district covin 
for Tile western pistrict cf Kentucky 
iouzcvillu DIVISION 


UNITED STATES, 


PLAINTIFF 


VS. 


I WAYNE r. BARNETTE, 

DEFENDAdJT 


INDICTMENT NO. 

27,007 


MEMORANDUM IN SUPPORT OF DEFENDANT• S MOTION TO 

quasi! Tils indictment 


point i. 


DEFriDAiiT' s purrs:.::'::; within t::s jurisdiction 
OF TOE COURT in EOT NECESSARY TOP. AS ADJUD XATIOH 
OF T..L' MOTION VO QUASH THE INDICTMENT. 


Pule 43 of the Ted oral Pules of Criminal Procedure provider: 
| that '(t)he defendant shall bo present at the orraie„v,i.t, at 
any ntage of tho trial. . .except an otherwise provided by those 
rulon." This provirion ic in accord with the principlo porveding 
jcrininal procedure that after an indictnent is found, nothing 
ohall La done at critical stages in felony car.os without the 
presence of tho accused. In Wis v. United Staten . 14C U.S. 370 
{(1394), tho Court hold that tho accused had the right to to con¬ 
fronted with tho panel of prospective jurorn and subsequent 
challenges by Loth sides. "And it appears to bo well settled that, 
where tho personal presence is necessary is point of law, the 
record rust show the fact [of the, aceurcd's presence.)" at 372. 

, however, this right nay be validly and voluntarily walvrd in non¬ 
capital felony cares. Diaz v. Cnlt^Stat.oa, 223 U.S. 442 (1912) ; 
v - H!»ltol.5tV:ea, 134 F. 2d 430, 409-90 (4th Cir. 1915), 

. ? ” -11™ v ‘ ST-i™. <64 F. 2d 1202, 12C0 (2d. Cir. 1972). 

Initially, the inntnn*i? c.ire procedurally involves Defon- 
’danfr. voluntary waiver of his right to be present during the 


l 


l! 
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deliberation* on his counsel's pre-trial notion to quash tho 

indictront. In Sr.yVr v. Mnsr-'Clm^tts , 291 U.E. 97 (1931), the 

petitioner was not allowed to accompany tho jury on itc visit to 

tho place whero tho crir.o occurred. After noting that -(Mjany 

notions btifore .trial aro heard in tho defendant's absence. . • 

: (at 107), the Court disclosed* 

■Wo anrur.e in aid of tho netitionor that 
is a prosecution for a feionv vho defendant 
has tho privilege under tho Fourteenth 
Air.endnont to bo present In hin own oov.or 
whenever hio prorer.ee han a relation, reasonably 
substantial, to the fullness of his 
opportunity to defend against tho charqo. 

... at 105-6. 


Mowhere in the decisions of *his Court 
is there a dlctun, «-.r.a ntil. -ma n ruling, 
that tho Fourteenth Ai-endmei.c nncuroa tho 
privilege of presence when presence would 
bo useless, in the benefit but n shadow." 
at 10G-7. 

See also Ur itoJ rte tys v . Lynch , 112 F. 2d 111, 113 (3d Cir. 1942) 
cert, denied , 310 U.S. 777 (1943). 

Defendant contends that his presence, during tho delibera¬ 
tions of tho pre-trial notion to quash the indictment is rot 
nocessary. Unlike a pre-trial suppression hearing, no witnesses 
will be called on substantial issues of fact. United st:. '.»n v. 
jClr^rk, 42j r. 2d 240 (2d Cir. 1S73). However, in Unit; \ r t -1»n v. 
jGradrW, 434 F. 2d CSO (4th Cir. 1970), the Court decided that suci 
,nn evidentiary hearing wan 'not one of guilt or innocence but one 
;of 'taint, ' * at 683. Regardless of the differences of Judicial 
| interpretation as to the nature of a pre-trial evidentiary hearing, 
j At 10 r-tently clear that only when tho hearing involves tho guilt 
;° r ^nnoccnco of tho accused that hie presence is necessary, 

Dun^-n v. Peyton,. 292 F. Su PP . 173, 176 (,;.„. Va. I960). Kven 
jthen, it nay bo waived, Dias v. Unite,) rtato s. *y>ra. 

In con, deft-riant contends that thiu hearing in no way 
.boars a "reasonably substantial relationship to. . . (his) oppor¬ 
tunity to defend and accordingly, his presence being "useless," 





( 


V strf n V. United States , 313 F. 2d 518, 522 (Oth Clr. 10C2), th'n 

i 

■ i honor*bio court ray adjudicate tho notion to quash the indictment 
ji In hie voluntary absence. 

j 

j fOXUT II. THE FAILURE OF m.rCTIVr SERVICE LOCAL 

eoard i.o. 42 *ro sv*n om :::A\:.T a poem 

150, AFTER rr. rr-.'FOTFD RFC! Ill HIE 

ciw\r r. if iovTif.:i < • :.rTic*R5M..i:, ruudereo hic 

INDUCTION ORDER I..VALID. 


Tha defendant olgr.od Serleo VIII of his Claccification 
: Questionnaire (Exhibit A) and thereby, clearly indicated his intrn- 
j tion of applying for conscientious objector ot&tus. lc.c!'.l Loard 
‘No. <2 failed to tend hira tho requosted EOS Fora No. 150 md 
| continued to placo him in tho Class II-S category, until such 
, tiszo « R he w «s declared to be 1-A and ordered for induction. 

, Defendant contends that hie rcrjuoct for EEC Korn 150 required the 
; Board to r.er.d it, beforo any report for induction cculd be ordered. 

, Failure to do to, vitiated the ordor and accordingly, denied 
i any legal basin for the encuing indictncnt. 

3- C.F.R. s 1021.11 imposed a nandatory duty on rolcctivo 
sor\ lco 1 oard personnel to furnich tho form to any regist^-nt cor*— 

I 

sidcred to hold "conscientious objector* views on war or military 
ocrvico. Although tho regulation dons not prescribe) penalties fc~ 
failure to observo its provisions, tho courts have consistently 
I! overturnod convictions for failure to report for induction whero 
i it appeared that tha i'card failed to supply a registrant v.<th e.'.:: 
j For!n 1 j 0, despite knowledge of hia objr.ctionn to killing or to 

| war in general. 

< 

In addition to thin rtatutory authority, the courts have 
j responded with similar observations. in Unit-xl States v. revwr, 
j *’• ru FP* E.D. Fa. (1971) tho defendant did r.ot sign a 

[ roquont fer a Special Fora for Conscientious Objector which vac 

! contained on his original clacsificatlon cuestlonnairo. !*o was 

I 

j ® u h:.equcntly classified 1-A ar.J given hie pro-induction physical. 












! At ft lator date, the defendant was ordered to return to the 

| •xaaining station for a security interview, at which tine ho told 

I 

|tho interviewing agent that "I an against all forma of hilling, 

j whether it ba tho Learing of arris or in other forma of cupport." 

Tho Court found that this statement was cesentially tant; mount to 

* request for SES Pom ISO, and that tho beard's failure to su; ly 

j defendant with the form violated his right to duo process of law, 

|and thus invalidated his induction order. Defendant van acquitted 

of tho charge of failing to report for induction. 

In Pnlt ~ r 1 r.tat«?3 v. Turner , 421 F. 2d 1251 (Id ctr. 197u), 

. tho defendant orlgirally nado no claim to conscientious objector 

status and was classified 1-A. Lator tho defendant nought euch 

status because of clanged circumctr.ncen, but his draft board 

refused to reopan hio 1-A classification or to send him EES Form 

jlSO. fho Court he d that no formal, articulate demonstration of 

ia desire to soc): conscientious objector status van nuecncary on 

; the defendant' n part, as long au the board va.i sufficiently 

jApprised of facts to acquaint it with that determination. 

■The supply to a roaictr.-*r.t of a requested 
To n\i 150 in r* ivinucfcory cufcv cl! tho 
am* tho failure to perfom t;:is duty vAJ.l 
vitiate a conviction lor lailuro to report 
for induction,” at 1255. 

|Thus, the board's actions constituted a denial of hin procedural 
j rightn and resulted in a reversal of hio conviction fc-r failuro 


to report for Induction, see also, Fpntoin v. Co-nu. - Hr.i Offic e", 
327 y. Eupp. 1122 (r.D. Pa. 1071). 

In UniLe_d_Qe.tra V. Vq-q-, 307 P. Cupp. C13 (f.D.ti.Y. 
'i960), tho court hold that the failure of the Selective Service 
| BoA,d to cond dof er.dant-ragir.tr as^ EES l'ora 150 and to consider 
| his request for reopening and reclassification after ho had railed 
|; th0 noard a lottor explaining moral objections to var constituted 
a denial of due process and thus the induction order which defen¬ 
dant-registrant refused to obey was Invalid. The fact that ho did 
not denominate hio objections to var an "conscientious objector" 
statun did not relieve tho lord of its duty to send him tho ECS 
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| Foria 150. Tho Court mid, "A board must reopen n clar.slfic-■_iun 
on lto ov.-n notion If fact*! are presented which wero not c 
i when registrant was clnnnlfiod which, If true, would justify a 
change in cl*naification. Pniluro to reopen after registrant 

i 

. prc3ontn a prirA facie caoo for a roquented doferoent vie'. ( s 


duo prococa of law. . at C15-1C. 

I [ 

The United St- tr.i v. Burns . <31 P. 2d 1070 10th Cir. (1C7 0), 
the defendant had been convicted for failing to report tor induction 
into tho armed forcec. On appeal, tho Court of Appeals hold that 
the conviction could not otnnd since ho had gone to his local draft 
board end expressed hin pacifist attitudes to tho executive 
cc-cretary, who orroneouely had tolcl that his beliefs would not 
cxcuno him from Induction. The secretary told ncfer.dant that hin 
beliefs had to be bacod on religious training and that his 1 ;;ch- 


grcur.d ao a Catholic wan insufficient grounds for C.O. Btntui. 

Ti;o Court ruled that tl.a isccrotary'n failure to provide D( frr.drnt 
i v;ith ESS roru 150 invalidated hie induction, and reversed th-** 
conviction. 

■ 

I 

In conclusion, the defendant clearly demonstrated h*u 

! 1 

intent to pursue to hie conGeientioun objector claim by hin nlgr.a- 
ture in Series Vin of the Classification Quostionnairo. hovhero 
• in his selective service file is there a notation that the lo.-.rd 

i compiled with hio requr-ct. Such failure is violative of the 

I I 

r.oaid's nandatory duty in thin area and accordingly, tho in ‘.ict- 

nent must l>o quashed. 

I! 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF KENTUCKY 
AT LOUISVILLE 


CRIMINAL ACTION NO. *7,E07 
UNITED STATES Ol- AMERICA 


FILE L> 

■■■■ALf 


u. r. s; i -1 ft cc L . 

p *ST -'ll- f* ✓ - . 


PLAINTI !T 


V.’AYNE FORD BARNETTE 


DEFENDANT 


MOTION 

Cones the United States of America, plaintiff, by counsel, 
George J. Long, United States Attorney and respectfully advises 
the Court and roves as follows. 

The defendant by counsel has filed with this Court a notion 
to quash Indictment No. 27,C07 and has filed therewith a r.cno- 
randurn in support of defendant's notion. 

The United States moves the Court to pass this natter for 
a period of thirty days, as counsel has requested the Attorney 
General of the United States for authority to dismiss the above 
indictment for the reason that the defendant on May 20, 19C5, 
in filling out the Selective Service System's Classification 
Questionnaire, 5S Form No. 100, did check series VIII - consci¬ 
entious objector and did sign said section requesting he he 
furnished special form for conscientious objector (SS Form 
No. 150). Local Board No. 42 did not send SS Form No. 150 to 
the defendant as requested. Upon receipt of written authority 
from the Attorney General authorizing the United States Attorney 
to make a motion to dismiss the indictment, said notion and or¬ 
der will be filed with the Court. 

Respectfully submitted, 

cZ, / y 


Georee )yng 
United ftates Attorney 


IT IS SO ORDERED THIS jj _DAY 01 


, A 


, 1973. 


E N T E R E D 

un: l i 1973 

: ' 3U “ vztrfr-*. * 

r ~ * * * r J 

\) 


fLl f. 

'urn;;:, u. diuviTict couirr 


> 






united. states district court 

WES7I.IC1 DIEIH’JCT or KENTUC 17/ 

AT LOUISVILLE 

CRIMINAL ACT I Oil HO. 27 ,P07 

mJITED STATES OF AMERICA 

V. 

KAY ME I'D ED BARNETTE • 

motto : : to nirmr.'; TECTCrvENT 
Cones the United States of Arorica, by counsel, and by 
authority of the Attorney General of the United States first 
obtained, roves the Court to disnins the Indictment herein, 
charging the defendant, V.’ayne Ford narnetto, with violation 
of Section <62, Title 50 Append!x, United Str.te 3 Code, for the 
reason that there is insufficient evidonco to prove guilty be¬ 
yond a reasonable doubt. 

Respectfully submitted. 


PLAINTIFF 

defendant 


CvO-jG’ .1 uO -'iG 
i&op.oa: j, L ' 1 
United States Attorney 


crmrxrr.TE or service 


I hereby certify that copior-of the forenoi 
Dicniss Indictment verb nailed t!iis 2-ith day of 
to Counsel for Defendant, !*■. Jerry Rocker, 1505 
Knoxville, Tennessee 37317. 


r.<7 J'otion 
January, 

W. Curihc* 


to 

1374, 
rl and 


prr\’-><-'- i i oMfj 


George J. Long 
United Staten Attorney 









CRIMINAL ACTION NO. 27,807 

UNITED STATES OF AMERICA PLAINTIIT 


V. 

WAYNE FORD DARNETTE DEFENDANT 


t 




ORDER 


Upon notion of the United States of Ar.erica filed herein, 
and for the reason stated. 


It is ORDERED that the Indictnent herein, charring the de¬ 
fendant, Wayne Ford Barnette, with violation of Section 462, 

Title 50 Appendix, United States Code, be and the same hereby 
is, dismissed. 

It is FURTHER ORDERED that any bond executed by the defen¬ 
dant for his appearance in this Court be cancelled, and any sure¬ 
ty on said bond is released fron all further liability on the 

bond. 


Dated this 





day 


of January, 


1974. 




JUDGE, U. S. DISTRICT COURT 


cc: United States Attorney 

cc: United States Marshal 

cc: United States Probation Officer 

cc: F3I, Louisville, Kentucky 

cc: Mr. Jerry Becker 

1505 W. Cumberland 
Knoxville, Tennessee 37916 
Counsel for Defendant 



cc: State Hcadquar! .-rs for Selective Service 

330 West Broadway 
Frankfort, Kentucky 40G01 


Office of the Coneral Counsel 
Nationa 1 Be adouarters 
Selective Service System 
1724 I'. Street, N.W. 
Washington, D. C. 20435 


CC: 
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